INTRODUCTION
You are a lawyer working in juvenile court, representing chil dren in proceedings in which their parents are accused of being un fit. Yo ur clients range in age from newborns to seventeen-year olds. At any one time you have 125 active cases on your docket.
You work hard at your job, and you believe deeply in the rights of the children you represent. Occasionally, it occurs to you that you don't really have as good a sense as perhaps you should of your precise role and how you ought to discharge your responsibilities to your clients. But you don't ever seem to have the time to work through such theoretical issues. Yo u are too practical to consider more than the need to get through your daily docket.
Even though lawyers (and other representatives such as guardi ans ad !item) have been representing children in child protective proceedings for more than twenty-five years and are currently serv ing that function in every jurisdiction in the United States,1 there is no uniform definition of a lawyer's role and responsibilities in this context. As a result, lawyers have been remarkably free -or re markably burdened -to figure this out for themselves. Even worse, "in almost any state ... one will encounter within the state a deep disagreement about [one's] role" (p. 33).
Few topics are in greater need of a book clarifying the law than the role of counsel in child protective proceedings. Lawyers repre senting children in child protective proceedings are entitled to clear answers about their role and the tasks they should undertake in the discharge of their duties. One of the virtues of Jean Koh Peters's book is to free lawyers from doubts about their role and to liberate them to discharge their responsibilities appropriately.
Peters is an extraordinarily knowledgeable and thoughtful child advocate with substantial experience in representing children in a broad range of legal proceedings . She is also a gifted and reflective teacher of advocacy. As a scholar of children's rights who has trained students at Columbia and Ya le in representing children under her supervision, Peters is perhaps better equipped to answer the profoundly difficult questions of role and responsibility than any other writer in the field. No one before her has come close to writing a book for the child advocacy audience that is as sophisti cated or wise as this one.
Representing Children does many things. It establishes and de fines the role of counsel for children in child protective proceed ings. It tells lawyers what steps they should take in the course of their representation and why they should take them. It explains when lawyers ought to emp ower their clients and treat them as principals (as is the norm for lawyers and clients in other contexts). It also tells lawyers how they should determine what outcome to seek when a client is unable to express a preference for a particular outcome, or when a client's disability or immaturity makes it impos sible or inappropriate to follow the client's instruction.
This book is, in my opinion, the definitive text of what lawyers should do in the role of a court-appointed lawyer for a child in a child protection proceeding. For this reason, it is required reading for all lawyers who represent children. But many others related to the field of child advocacy -including social workers, lawyers for child care agencies, prosecutors, and judges -would also profit enormously by reading it. Moreover, lawyers in other fields would be well-advised to read it for the nuggets of advice about what con stitutes effective advocacy and what steps a lawyer ought to take to secure a result for a client whenever the outcome is likely to be obtained, as is the case in child advocacy-related proceedings, through means other than a contested courtroom trial.
Representing Ch ildren is fundamentally a book about strategic lawyering. Peters offers truly outstanding practical suggestions about how to represent a child effectively in a world in which the crucial decisions about the lives of children are made at meetings, not in the courtroom. Identifying interdisciplinary meetings as rep resenting our current best ideas about coordinating client needs, Peters hopes "that lawyers will eventually consider meeting practice more important than trial practice in the work of representing their clients" (p. 190). The chapter on the interdisciplinary meeting should be read by all advocates in all kinds of cases. It will , I pre- [Vol. 97:1488 diet, become a valued treasure for clinicians teaching informal advocacy.2
As far as addressing the challenges of representation, a small criticism is that Peters pays little attention to practical problems such as caseload management. · In many offices, such as the Office of the Public Defender in Chicago, lawyers routinely have active caseloads exceeding 300, sometimes reaching 600 cases.3 Surely lawyers with these choking caseloads will be unable to do most of what Peters advises they do. But this criticism is perhaps unfair. In Representing Children, Peters establishes a standard of practice by offering a complete vision of the tasks lawyers perform for children. There will be plenty of time, in the wake of her groundbreaking work, to address strategies for making it possible to undertake the appropriate tasks given the overwhelming reality. All advocates for children should be indebted to Peters for establishing the gold stan dard, even if few of us are ever actually able to achieve it.
In this review, I plan to address only some of the many out standing ideas Peters sets forth in the book. Part I explores the core concepts involved in representing children and discusses Pe ters's views of when and why to empower children to control the advocacy of their representatives. Because lawyers for children are invariably compelled to decide what kind of lawyer they are to be -for instance, whether they will take their instructions about what outcomes to seek from their clients, whether they will decide for themselves what outcomes to try to achieve, or whether they will do neither -Peters devotes an appropriately substantial amount of time to the role of counsel for children. Part II analyzes the impli cations of Peters's advocacy proposals from a practical perspective and examines the likely impact of these proposals on her target au dience. Finally, Part III addresses problems with Peters's views on the role of counsel from a theoretical perspective.
As will soon be apparent, I agree with Peters's views of what lawyers for children should do when representing their clients in 2. Peters sees informal advocacy as crucial to successful lawyering in this field, and she offers sophisticated advice about how to become involved in meetings. Peters cautions against lawyers dominating discussions and makes two crucial points about listening. See p. 174. Fi rst, in her experience when lawyers and nonlawyer professionals meet, "[i]t is often disarming and a relief to other attendees when a lawyer spends the first part of a meeting listening to and absorbing both the substantive and procedural aspects of the meeting." P. 180. Disarming others in the same case makes good strategic sense. What makes even greater sense is paying sufficient attention to the expressed needs and interests of others so that the advocate is poised to make proposals that the others are likely to accept. Peters wants lawyers to learn about the other professionals in the case and to try to determine what is driving them and what they are most concerned with. Once this is known, the lawyer is ready to go into action and make proposals that factor in the needs and interests of these professionals and of the client.
3. See Interview with Patrick Murphy, Public Guardian of Cook County, Chicago, Illinois (Apr. 11, 1997).
child protective proceedings. Indeed, in my opinion, this book of fers better advice on this subj ect than any other book ever written. But the theories that underlie Peters's practical advice are another matter. In the course of this review, and particularly in Part III, I will identify several problematic aspects of Peters's theories, all the while agreeing with the endpoint to which these ideas lead her. In particular, Peters's methodology leads her to recommend what law yers representing children ought to do by first undertaking the task of deciding what is best for children who are enmeshed in the foster care system. Then she directs that lawyers representing children pursue actions consistent with Peters's views about child develop ment. Though this methodology apparently has much to offer, I hope to demonstrate the hidden dangers lurking behind it.
I. JusT WHAT ARE CmLDREN's LAWYERS ANYwAY?
MOUTHPIECES FOR THEIR CLIENTS OR INDEPENDENT GUARDIANS ASSIGNED TO PROTECT THEIR CLIENTS' BEST INTERESTS?
Lawyers who represent children are in desperate need of gui dance to help them articulate and understand their role. The most basic questions need answering. When are lawyers supposed to treat their child clients as the principals in the attorney-client rela tionship? When are lawyers free to disregard their clients' ex pressed instructions as to the objectives sought in the case? And when lawyers are free to decide for themselves what obj ectives to seek, how should they go about deciding what to do? Peters has answers to all of these questions, and more.
Peters is sensitive to the problem of an undefined role for a child's representative, which would permit the lawyer to do what · the lawyer wants.4 Peters believes, as I do, that it is crucial to estab lish parameters for lawyers assigned to represent children that max imize the probability that different lawyers will do approximately identical things in the course of representing like children in like cases and that, at the least, lawyers will be advocating for like re sults in like cases.
Peters is particularly insistent to avoid proposing a set of rules that frees lawyers to do whatever they want. As Peters has explained:
This extreme form of best interests representation omits several of the most fundamental characteristics of lawyering. The lawyer-client partnership and dialogue is reduced to a one-person monologue wholly unchecked by the client. The client becomes an object, rather 4. Throughout this review, I shall use the term "lawyer" or "counsel" to include any rep resentative for a child, including a guardian ad !item who may not be a member of the Bar.
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For this reason, her avowed goal is to constrain the degree of dis cretion lawyers for young children have to decide for themselves which positions to advocate on behalf of their clients.
A. Empowering Ch ildren to Set th e Objectives in Th eir Cases
Perhaps the easiest way to ensure uniformity is to require that lawyers presume their clients have a sufficient degree of knowledge and maturity to set the objectives in the case. After all, what makes representing children so different from representing adults is "that the child's lawyer ... is 'adrift without the anchor of a principal.' "6 By defining the child as the principal, most of the difficult ethical issues are eliminated.
For Peters, as for many other writers in the field,7 the wisest way to accomplish this is to advocate for the child's preferences.8 Thus, Peters instructs that lawyers for children operate under two "de faults" that are relevant to this issue. The first is a "competency default," and the second is an "advocacy default.'' Under the for mer, a lawyer should regard his or her client as unable to act in her best interests only where evidence independent of the representation demonstrates clear and specific limitations on the child's ability to understand information and make judgments. . . . [T] Psychology and moral theory both warn the attorney not to force participation on the child. If a client is entitled to participate and to be informed, he is also entitled to do neither.
Studies of children of divorce indicate that there may be very good reasons for a child's decision not to become directly involved in the dispute over his custody, particularly where the parents have already framed any choice the child makes in terms of loyalty or treason. In certain situations and at certain stages of development, the child may wish to resolve a loy alty conflict by choosing, and that choice may serve important inner needs, but in other situa tions and stages the child may risk emotional turmoil and parental retribution by taking sides.
Under the "advocacy default," lawyers are generally expected to represent "the child's counseled wish, regardless of the lawyer's per sonal fe eling about whether or not those wishes are prudent . .. " (p. 72). According to Peters, all children who can be counseled ought to be empowered to set the obj ectives for the case (p. 72). More over, there is no minimum age for making this category.9 For Peters, whenever a child can express an opinion and can be "effectively counseled," the child is to control the lawyer's advo cacy. As Peters said in an earlier law review article:
The only time the child's lawyer may advocate for a position other than that stated by the client, is after the lawyer, based upon in dependent evidence arising outside of the representation, has deter mined that the client's development or circumstances preclude the client from either expressing a position or being effectively counseled as to the viability of the position.10 .
Peters, of course, does not envision that lawyers will automati cally yield to the child's initially articulated position. Instead, she expects lawyers to exercise skills as a counselor to advise the child of all of the options and the advantages and disadvantages of each. At the same time, however, she exhorts lawyers to avoid any at tempt to overly influence children in reaching the positions they want. She warns lawyers to resist their understandable temptation "to impose her own belief upon the client."11 In her words, although
[i]t may be easier ... for a lawyer to seek to manipulate her client into accepting the lawyer's position instead of disciplining herself to advo cate zealously for the client's position ... [b ] ecause children are even more likely than adults to be cowed by a lawyer's strong recommen dation, the lawyer must approach a child client's choice with particu lar restraint.12 B. Wh en Children Cannot Set the Objectives Peters recognizes that there are circumstances when lawyers will not be able or, if able, not be required to advocate an outcome based on their clients' wishes. These are the many cases in which 9. Peters, describing the concept of a minimum age, says: Sometimes a child will not have a clear position. This could be a non-verbal child or a child who could contribute a real but relatively small amount to their representation. Many people consider children under the age of four to be in this category. Children with particular disabilities may also fall into this category. 1435, 1458 (1996) {"The child's lawyer has an ethical duty to avoid using her superior skills and social position to silence the child's voice, or coerce the child into passive compliance with the lawyer's views.").
[Vol. 97:1488 children are too young to speak or, though old enough to express a preference, not old enough for an adult to want to give substantial weight to their expressed desires. She even recognizes that a very large number of cases fall into this category. Nonetheless, most of the book is written as if the lawyer will be representing a client old enough to set the objectives for the case in a manner that binds the lawyer to seek that result. For the most part, the book advises law yers in the particulars of how to achieve the goals they seek and does somewhat less than expected in telling lawyers how to deter mine what goals they should seek.
Peters has previously written very thoughtfully on the subj ect of precisely what lawyers should do when representing children too young to set the case's objectives. Instead of elaborating in the main volume of the book on this subject, however, Peters refers the reader to other articles -especially her own imp ortant Fo rdham Law Review article entitled Th e Roles and Content of Best In terests in Client-Directed Lawyering fo r Ch ildren in Child Protective Pro ceedings, 13 which appears in the book's appendices.14 The Fo rdham Law Review piece is largely devoted to the subj ect of representing very young children in child protective proceedings. In Peters's words, when lawyers are representing "clients who can not be counseled," they "are called upon to do the biggest job of all: to determine the obj ectives of the client representation."15 Peters appreciates both the uniqueness and extraordinary difficulty of em powering lawyers to set the agendas for their clients: "[C]alling upon a lawyer to determine the goal of her own representation of a client, largely independent of that client's direct input and largely independent of the client's wishes, is an anomalous and deeply 14. Peters's product is an unconventional compromise in that the book is comprised of some 225 pages of text and an additional 670 pages of appendices. The core text contains only seven chapters. The appendices include a historical study of the development of child protective schemes and a listing and summary of statutes from all jurisdictions in the United States. Other appendices form an amalgam of materials, including some of Peters's prior writings and a synopsis of what other writers of child advocacy have said. A reader will not gain the full understanding of the role and tasks of lawyers representing very young children without a careful reading of Peters's Fo rdham Law Review article. I question, however, whether many readers will bother to read the appendices. I think both Peters and the pub lisher erred by dividing the book in this way, thus expecting somewhat more of the typical reader than is reasonable.
15. Peters, supra note 5, at 1519. complicated divergence from the usual path of legal representation. "1 6
Roughly speaking, there are two categories of cases in which special advice needs to be given to lawyers when representing young children. Fi rst, lawyers are unable to advocate for the cli ent's expressed preference when clients are too young to express any wish. Second, lawyers are not required to do their. client's bid ding even when the client is old enough to speak if the client is not sufficiently mature for his or her wishes to be given controlling weight. The first category is mostly objective, involving newborns, infants, and young toddlers. Though its uppermost boundaries are indefinite, it is relatively easy to agree about which children are too young to express themselves. The second category is quite differ ent. Here we are talking about verbal children, and, consequently, there will be less agreement among lawyers representing children about which children are mature enough to deserve to have their views control a lawyer's advocacy.
Unfortunately, it is impossible to know precisely when a client's views ought not to be binding on the lawyer. Peters does little to tell lawyers how to demarcate between verbal children whom law yers must heed and those whom they may not. But it is clear she prefers that lawyers err by deeming children mature enough to set the objectives. Although Peters fails to provide a definitive state ment, she instructs lawyers not to be bound by the stated wishes of their counseled clients only when the lawyer concludes that the cli ent "cannot adequately act in her own interests " (p. 130). But, it should be emphasized, Peters believes children at four years of age can often act in their own interests and, thus, should be permitted to set the objectives of the case (p. 72). Thus, under Peters's rule, it would seem that lawyers are obliged to allow their child clients to set the case's objectives in the vast majority of cases. This is a field, however, where the exception may actually be greater than the rule. This is so for two reasons. Fi rst, many chil dren in child protective proceedings are very young. Although it is diffi cult to obtain national data on the age of children who are the subjects of child protective proceedings, it appears that most chil dren are under eight years of age when the petition is first filed, and a high percentage are under three. 1 7 Second, apart from the fact that many children in these proceedings are very young, in many jurisdictions the lawyer's role when representing children in child protective proceedings seems to require that the lawyer advocate the child's best interests, rather than the child's preferences, even [Vol. 97:1488 when the children are not young. By Peters's count, thirty-one ju risdictions require lawyers in child protective proceedings to repre sent the child's best interests (app. B). If lawyers in those jurisdictions are required to advocate on the basis of the child's best interests, then the maj ority of children in the United States will not be empowered to set the obj ectives of their child protective case even when they are as old as fourteen or fifteen. ls For these reasons, it is crucial to explain the role of counsel for children when the attorney is not expected to advocate the client's preferred outcome. In her Fo rdham article, Peters identifies, criti ques, and ultimately rej ects the four commonly used models law yers for children use when Peters rather quickly (and, in my view, appropriately) rej ects the To tal Lawyer Discretion Model as giving lawyers unbridled power they are untrained to exercise, because she is unwilling to empower randomly assigned members of the bar who are too likely to rely on their own values and biases when deciding what to advo cate. 2 1 She rej ects the Expert Deference Model for the opposite reason -it prevents independent judgment by the lawyer. None theless, Peters supports a close working relationship with experts, such as social workers who may be on the staff in the office of the child's lawyer. She acknowledges, however, that this is an ex tremely expensive option that most lawyers are unable to use .22
18. "If a lawyer's obligation is to represent the child's best interests, it appears that the child's counseled wish alone cannot be the sole input into the decision-making process." P.
130.
19. See Peters, supra note 5, at 1525-53. 20 . Id. at 1524.
21.
I believe that this level of discretion makes it inevitable that the lawyer will some· times resort to personal value choices, including references to his own childhood, stere· atypical views of clients whose backgrounds differ from his, and his own lay understanding of child development and children's needs, in assessing a client's best in terests. Especially for practitioners who must take cases in high volume, the temptation to rely on gut instinct, stereotype, or even bias is overwhelming. This jeopardizes the child client even more, as her unique circumstances are quickly distorted by a stranger through his own lens of experience and preconception. Id. at 1526.
22. See id. at 1534.
Having rejected giving lawyers total discretion, and recognizing that few lawyers can afford the luxury of working with a team of experts who will assist them in determining the appropriate out come to pursue, Peters devotes most of her analysis to Models Three and Fo ur. The Psychological Parent Model, in Peters's words, "relies upon principles enunciated by an eminent trio of scholars who have focused upon continuity of care, the perspective of the child, and the psychological parent as crucial principles guid ing all determinations of 'best interests.' "23 The Family Network
Model "proposes instead a child welfare analysis focusing on pre serving the child's family network."24
The developers of the Psychological Parent Model -Joseph Goldstein, Anna Freud, and Albert J. Solnit -posit a child's need to develop an "unbroken continuity of affectionate and stimulating relationships" with an adult.25 Accordingly, these writers argue that courts deciding child placements should award sole and exclu sive custody to the psychological parent: the adult who "on a con tinuing, day-to-day basis, through interaction, companionship, interplay, and mutuality, fulfill s the child's psychological needs for a parent, as well as the child's physical needs."26 Further, to strengthen and protect the psychological child-parent relationship, courts must divest themselves and others of all power over the child and the child's rearing.
Adherents of the Psychological Parent Model also suggest that courts should terminate the parental rights of any adult outside the psychological child-parent relationship.27 Courts should do this when termination means banishing a biological parent in favor of the psychological parent who also happens to be a biological par ynt, and courts should also do this when termination means ban ishing a biological parent in favor of a foster parent.28 28. See infra note 61.
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In contrast, Peggy Cooper Davis, a proponent of the "family systems" perspective, aggressively challenges the core message of the Psychological Parent Model.29 In Davis's words:
In contrast to the "out of sight, out of mind" theory that seems to underlie the recommendations of psychological parent theorists, clini cians responsive to multiple bonds have worked to develop ways for children in care to "mourn" or otherwise come to terms in explicit ways with feelings about their families of origin.30
The Family Network Model challenges the "image of the psycho logical parent [who invariably] is the mother whose familiar pat terns of feeding, handling, and comforting the child cannot, without cost, be interrupted, even by the use of a baby-sitter."31 It comes at child development from the other end of the spectrum of the psy chological parent theorists. In Davis's view, the ideal child nurtur ing role involves encouraging children to experience separation from important caregivers. She recommends that parents view "everyday separations . . . as constructive learning experiences rather than as inflictions of inevitable damage."32 In thorough con trast with psychological parent theorists, family network theorists conclude that terminating the parental rights of foster children and banishing their families from them is a terrible harm inflicted on children. Rather, they would insist that "adults must transcend dif fe rences of class, race, history, and parenting capacity to provide fo r each fo ster child as cooperative a network of care as the child's de cidedly disadvantageous circumstances will allow. "33
Peters does not recommend that lawyers representing children faithfully adhere to either of these models. In her opinion, neither model does full justice to the complexities of choices facing courts obliged to decide such weighty matters as termination of parental rights. She very wisely warns lawyers for children not to "assume that all determinations of best interests can ultimately be delegated to others," even experts.34 She adds that lawyers "need to develop principled ways of determining best interests for themselves in cir cumstances where these experts are not available to them."35 Peters's important point is that even experts involved in making recommendations about children start with certain assumptions about child development theory, whether or not these are stated, and "[i]n order to work effectively with medical, psychological, mental health, and social work professionals, the child's attorney must understand the various best interests standards applied by professionals in these fields."36 When removal of the child from home is likely, Peters recom mends that the child's lawyer "consider the child's current predica ment not in isolation, but in comparison to the actual alternative op tions that foster care provides."37 Peters wants lawyers to appre ciate the limitations of the state's beneficence. In jurisdictions where the foster care system lacks good homes in the vicinity, she warns that children's lawyers who only focus on what is inadequate about the parent's home may fail to consider that the state's pro posed alternative may be, in different respects, even more inadequate.
Peters further advises that the child's lawyer should evaluate all of the alternatives available by considering the child's "family sys tem," the family's history, and the child's ordinary, daily life.38 In some cases, the child's family history will clearly justify reliance on the Psychological Parent Model, thereby assisting the lawyer in eliminating some options_from consideration.39 In other cases, the Family Network Model will be obviously appropriate, again helping the lawyer identify the correct options.4o · Peters's ultimate contribution is her effort to 'blend' these diver gent theories, thus creating an "integrated model [that] attempts to preserve the best of each paradigm while discarding the historically outdated or the unintentionally harmful."41 Peters subsequently gives lawyers advice about when to rely on which developmental theory and for what purposes. Peters especially likes the Psycho logical Parent Model because it ''requires the lawyer to strive con stantly to see the past, present, and future options from the child's For instance, a child who clearly had one primary careta k er from whom she · has exper ienced a separation, and who is clearly in crisis, may also have no family network to speak of. Available alternatives which would place the child in a network of care with no single caregiver would appear to be inappropriate.
Id. at 1555-56. 40. Peters gives a different illustration for this proposition:
[A] child clearly may be living in the midst of an inner city family network, with a belea guered potential psychological parent figure in crisis. If the network can support the child adequately, there may be no need to move the child to a foster home. It may also aid the child to shore up the psychological parent with supportive services, to afford the child the security of that special relationship. This default implements a view that Goldstein, Freud, Soinit, and Goldstein, as well as Davis, and many concerned experts clearly share: the value of minimal state interven tion, the harm of precipitous removal of children, and the importance of seeking in every instance the least detrimental alternative. This default also acknowledges the trauma that the child will experience when she separates precipitously from her family.
Id. at 1558 (fo otnote omitted).
In Peters's words:
Thus, in the end, the best interests determination must end where it began: with the attorney trying to see the decision to be made from the child's subjective perspective, with a focus on the child's uniqueness and individuality. This structure of decision mak ing, starting and ending with the child, considering the child's circumstances in light of the two paradigms, and seeking the input of experts when needed, reduces the range of lawyer discretion to acceptable levels.
Id. at 1558-59.
extremely young children are capable of discerning the subjective desires of their clients. I do not. She also apparently believes that these children's desires are important guideposts for the lawyer's actions. Again, I do not. Finally, Peters advises that when the law yer concludes that more than one acceptable option exists, the law yer's job is to "present evidence and argument describing all these options to the court while also presenting evidence and argument opposing all rejected options."48 Peters recognizes that lawyers will have very wide latitude to make choices for their clients, even if they faithfully adhere to her ways. As an antidote, Peters also proposes that lawyers always ask themselves "seven questions to keep us honest" (p. 65). Whenever a lawyer is about to make a choice in a case, Peters advises the lawyer to test herself with a series of questions. These questions are:
1. 
Does the representation, seen as a whole, reflect what is unique
and idiosyncratically characteristic of this child? (p. 69) These questions will not, of course, tell lawyers what steps they should take at any given moment. But they are Peters's way of re minding lawyers that their clients are, after all, at the center of the case, and that the lawyer's chief task is to keep the client there at all times.
II. THE PRACTICAL IMPACT OF HER PROPOSAL

A. When Representing Children Who Set the Objectives
Thus far, this review has briefly looked at the question �f how lawyers should determine what result to seek when representing children in child protective proceedings. In this section, I will con-48. Id. at 1558.
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One effect of her work may be to help reduce the unreasonable caseloads with which many lawyers are now saddled. One possible explanation for these absurdly high caseload levels is that adminis trators have not understood what lawyers for children could and should be doing to discharge their responsibilities. The administra tors may have believed it was sufficient to provide a child with a lawyer even if the lawyer could do nothing more than appear in court, in part because they could not imagine what the lawyer could or should be doing outside of court. Peters's book will make it eas ier to insist upon maximum caseloads for children's lawyers so that they can do what we should start expecting of them outside the courtroom.
Although this book will be -and should be -of interest to judges, agency attorneys, lawyers for parents, law professors ( espe cially clinical law teachers), and scholars, it is likely that the book's primary audience will be lawyers who represent children. This seg ment of the bar needs and deserves a clearly written text that tells them what to do when representing children and why they ought to do it. I expect that the book will have its greatest impact on what lawyers actually do.
If that is right, it is important to begin with Peters's powerful preference for insisting that lawyers take their instruction from their "counseled client"49 and to try to assess what impact this pref erence will have on lawyering. If Peters is successful in persuading lawyers to follow her advice, lawyers in an overwhelming number of cases will be advocating for results their clients want, even when the lawyers are unsure such advocacy is well advised.
The question that naturally arises is: What are the preferences of children in most cases? Regrettably, there is no empirical study of which I am aware that reports the desires of children who are the subject of child protective proceedings. Based on my experience in twenty-five years of practice and my informal polling of lawyers in these proceedings, I conclude that most children most of the time want to stay with their families, or be returned as quickly as possi ble to their families if they have been removed. If I am right, law yers who follow Peters's advice will be doing what they can either to reunite children with families from which they have been re-49. Peters is one of many significant voices who advocate the necessity of empowering children in the attorney-client relationship. But, as in all matters of lawyering, Peters is ex tremely thoughtful and reasonable. She does not advocate that lawyers merely ask their clients what they want and then expect lawyers to go out and try to accomplish that outcome. Only after a client has been counseled, and the lawyer actively participates in a conversation with the client about the range of available options and the pros and cons of each, would Peters expect the lawyer to be ready to do the client's bidding. See id. at 1521, 1565. moved or to prevent removal in the first place. In my exp erience, many lawyers for children are exceedingly uncomfortable doing this. This discomfort may stem from a fear that a child will be harmed as a result of the lawyer's successful advocacy. Or it may derive from a belief that the child protective agency is an unworthy adversary that has not protected the child adequately or made an adequate case for separation. It may even come from a fear that the media or an administrator in the office will blame or rebuke the lawyer for taking a chance with the child's well-being.50
In my experience, many adults connected with child protective cases treat children's expressed preferences quite diff erently, de pending on what the child says. When children say they want to go home, that wish is often received by adults the same way editors treat a story about a dog biting a man -they aren't going to run with it. On the other hand, when children say they do not want to go home, adults frequently will invoke the child's preference as a crucial factor to take into account. In this sense, children are em powered in an odd rachet-like manner. When, but only when, they do not want to go home, adults pay serious attention to their prefer ences. Peters is trying to change this. She really wants lawyers to take a child's preferences seriously, even when those preferences do not jibe with the lawyer's sense of a good outcome.
B. When Representing Children To o Yo ung to Set the Objectives
Peters never quite provides definitive instructions to lawyers representing very young children regarding exactly what they should seek for their clients. I do not mean to criticize Peters for this failure. One cannot do more than provide a general prescrip tion of values and goals. Each case will necessarily contain its pecu liar characteristics requiring the exercise of sound judgment by well-meaning professionals.
Even more interestingly, Peters's book raises questions of how much lawyers will continue to seek results based on the child's best interests, rather than the child's preferences, even in those jurisdic tions that expect lawyers to do so. Ju dges and legislators should recognize that Peters's preference for empowering children may 50. Lost in this way of thinking is that all actions contain ele m ents of risk and that chil dren may be harmed to a far greater extent by removing them from their families than by keeping them at home. See Peggy Cooper Davis & Gautam Barna, Custodial Choices fo r Children at Risk: Bias, Sequentiality, and the Law, 2 U. Cm. L. SCH. RoUNDTABLE 139 (1995) . Frequently, these points are lost because lawyers for children fail to obey one of Peters's principles: Always make decisions from the client's perspective. Tue reason these harms are not recognized, in other words, is that these harms do not directly impact the lawyer. When children are harmed by removal, lawyers for children are never blamed. When children are harmed by the failure to remove, the arguments made by the child's law yer co=only are carefully scrutinized and blame frequently follows. It is understandable, but lamentable, that these factors affect the professional role of a child's representative.
[Vo l. 97:1488 well mean that lawyers following Peters's model will choose to per mit their clients to set the objectives, even where statutes explicitly instruct lawyers to adhere to a best interests standard. The deter mined desire to empower children to direct their lawyers' choices may lead lawyers (a) to advocate objectives of children who are younger than courts would want to be so empowered and (b) to ignore rules instructing lawyers to represent a child's best interests. This second point may be troublesome to some.
The troublesome quality is that it may be impossible for a judge ever to be sure whether the lawyer's arguments or recommenda tions are actually the product of the lawyer's independent views or merely reflect the preferences of the client. Even a direct order by a judge to an attorney instructing the lawyer to disregard his or her client's instructions regarding the objectives of the representation may be problematic.51 Of course, the problem disappears when the lawyer chooses to comply with the court's instructions. But the question remains how and when judges can ever detect whether lawyers who claim to be complying with their orders actually are not doing so. There are, after all, some limits on a court's capacity to interfere with the attorney-client relationship, even when the cli ent is a young child.
In two ways, lawyers who are unsympathetic to a rule that binds them to disregard their clients' instructions regarding the obj ectives of the case may be able to thwart a court's attempt to oblige them to advocate an outcome based on the lawyer's independent assess ment of the case. First, it would app ear lawyers would have a rather easy time ignoring such an instruction and invoking the attorney-client privilege when asked about the process by which they chose to advocate the particular position they took in a case. Alternatively, and shrewdly, lawyers may follow Peters's advice about how to frame arguments on their client's behalf when appear ing before judges who are disinclined to give great weight to the child's preferences. Good lawyers will mask reliance on their cli ent's preferences when arguing before courts known not to give much weight to a child's preferences. As Peters advises children's advocates, once lawyers know what results their clients want, it will commonly be strategically sound for the lawyers to "translate" the legal argument into the language of "best interests," so that judges 51. The key question becomes: When does an attorney-client relationship commencewhen an attorney says so, or when a court does? If it commences only when a court says so, then arguably the court may attach any conditions it sees fit (regardless of the rules control ling the conduct of lawyers) when it assigns a member of the bar to serve a purpose other than as an attorney in an attorney-client relationship. If, however, an attorney-client rela tionship commences whenever an attorney is representing a client, then the rules governing attorney conduct -including the powerful one that attorneys must take their instruction from their unimpaired clients -may trump a court order restricting the duties of counsel.
will be more likely to decide the matter in accordance with the child's wishes.52
III. THEORETICAL ISSUES CONCERNING How TO DETERMINE THE ROLE OF COUNSEL FOR YOUNG CHILDREN
Concealed in all discussions of the role of counsel for children are two distinct concepts that I will simply call "process" and "sub stance." By "process," I mean the formula by which the role of counsel is to be determined. "Substance" refers to the actual role of counsel for children in a particular setting. I have long been in trigued about the process of representing children.53 Peters has chosen in this book to emphasize the substance: what lawyers ought to do when representing children in child protective proceedings.
But Peters does more than tell lawyers what they should do when representing children too young to determine the obj ectives the lawyer should seek. She also justifies the reasons lawyers are to do those things. In doing so, Peters has stepped precisely into my specialized focus of studying how to determine the role of counsel. And here, I believe, Peters has erred in her analysis. It is not that I challenge Peters's goal to cabin the discretion lawyers exercise when representing children. Nor do I question her advice about what lawyers for children should actually be doing in child protec tive proceedings -at least with regard to very young children.
Rather, I challenge the method by which she recommends that law yers determine what they should advocate when representing very young children in child protective proceedings. I want to emphasize right away that this error has no bearing at all on the substance of her argument, which is not merely correct but wonderfully developed. Nonetheless, I want to try to demon strate that Peters is wrong about why lawyers should represent very young children in the manner she prescribes. One might wonder why I would want to do this when I think so highly of her book. The answer is precisely because I so strongly believe her book is correct about what lawyers for young children should do that I want to justify why they must do it in a way that is inarguable. I believe that Peters's analysis opens the door to advocates who disagree with her prescription, and who want to argue that lawyers for chil dren should do the opposite from what Peters would require. It is, of course, presumptive to call something "inarguable." By this term, I merely mean that what Peters has prescribed for law yers representing children too young to set the case obj ectives comes very close to being the corollary of the law as it is written in every state. Thus, advocates who wish to argue that Peters is wrong should be required to argue that the law of child protection is wrong. I believe, and have developed the argument elsewhere,s4 that the role of counsel for young children in child protective cases is to seek outcomes based on the substantive law defining children's rights. Lawyers simply are not free to define for themselves what children's lawyers should do. This is no less true when the lawyer doing this defining is as perceptive as Peters.
In the long run, it is essential to obtain agreement on determin ing the process by which the role of counsel is established. If I am right, this requires little more than studying substantive law. Once we know the controlling legal principles in any particular setting, we will be able to identify what lawyers representing young children should do.
As discussed earlier in this review, the need to develop an argu ment of any kind for a particular role of counsel for very young children stems from a shared understanding of the desirability that lawyers for children not be free to impose their own values when advocating an outcome.ss The goal, in the words of Robyn-Marie Lyon, is to create a means by which lawyers are "guided by estab lished procedures and explicit factors to determine the child's position. "S6 What is Peters's method that I am questioning? Peters recom mends that lawyers read for themselves various literature on child development theory.57 She believes it is important that lawyers ed ucate themselves by carefully reading theoretical and empirical work by scholars in the child developmental field (p. 132). After this critical reading, she recommends that a lawyer for children "draw on the hard work of other disciplines and bring the best of what those disciplines offer to his decision-making for his client" (p. 132).
***
Such an undertaking commonly means that lawyers will be ex pected to choose between diametrically opposed theories or, if they are as gifted a theorist as Peters is, to reconcile such theories (as Peters attempts to do as discussed in Part II). Once lawyers have made this choice, or have reconciled competing theories, the duties imposed on counsel are supposed to follow accordingly. The crucial question for purposes of reviewing Peters's book is: Who should be encouraged to synthesize these sharply contrasting ideas about the well-being of children? For Peters, the answer is lawyers assigned the delicate task of representing the children whose lives are di rectly impacted by judicial decisions.5 8 I do not agree.
An important goal in defining the role of counsel -indeed, as Peters herself acknowledges, perhaps the most important obj ective -is to restrict the discretion of randomly chosen members of the bar. Peters is committed (as I am) to defining the role of counsel in a way that ensures lawyers will perform like tasks and make like arguments in similarly situated cases.59 But her very method of ar gument is structured to fail in the long run to create a uniform role for lawyers for young children. By arguing that lawyers should adopt a particular way of thinking about childrearing and the needs of children, and then use that way of thinking to guide them through the myriad choices lawyers need to make to advance the interests of their clients, Peters will succeed in creating uniformity of role performance only for those lawyers who are persuaded by her reasoning. Without realizing it, Peters has delivered a danger- 330 (1989) . In the article, these authors delineate factors they recommend lawyers use when representing young children in custody proceedings. Specifically, they pro duce nine "presumptions" they recommend lawyers use when deciding what position to ad vocate on behalf of children too young to set the objectives of the litigation. Among these "presumptions" is their principal presumption[] that children ought to be in the custody of that parent who has, most consistently during the child's life, been the child's primary caregiver. Except in the most extreme circumstances, involving the actual inability of the primary caregiver to care for the child, a child should not be removed from the custody of the primary caregiver. Id. at 345. But their "presumptions" do not invariably comport with substantive law. Ac cording to Eleanor Maccoby and Robert Mnookin, for example, California law "does not embody any presumption in favor of primary caretakers, though in practice in disputed cases, some weight is undoubtedly given to maintaining continuity in the caretaker role. ous concealed message: lawyers are free to disagree with her the ory about the needs of children and are even free to develop theories for themselves. Once lawyers have developed the theories they believe in, they may then implement them by representing young children in a manner that advances these theories.
However persuasive her reasoning is (and I, for one, am quite persuaded by it) , it is unimaginable that all members of the Bar will agree with her. Those who do not agree are no longer tethered by any particular guiding principle that would restrain the choices they need to make. Because Peters cannot hope to convince all practi tioners of her theory, nonbelievers will use a different method of representation based on their own theory of child development. Encouraging lawyers to decide which social scientists to credit in vites lawyers for young children to ignore the purposes and inten tions of the substantive law and substitute it with their own judgments. Theories of child development can be complicated, and the creation of substantive laws about children's rights can be ex traordinarily difficult. That is why, among other reasons, it is so important that these judgments be made by judges and legislators and not by randomly chosen members of the Bar acting as self appointed private lawmakers. Thus, even in the short run, Peters cannot possibly expect that everyone will follow her advice about what is good for children.
Paradoxically, the greater Peters's contribution is in reconciling substantively competing child development theories, the less we should encourage individual members of the bar to choose one the ory over the other. The more controversial the substantive ideas that buttress the argument in favor of lawyers preferring a certain outcome, the less these ideas should be permitted to form the basis for deciding the role of counsel for young children. Ideally, the principles underpinning a child advocate's position should enj oy the support of most scholars and judges and legislators. When writers such as Peters examine the literature and recommend particular ideas as controlling principles for deciding cases about children, they are making an important contribution. But it is misguided to make this argument to the practicing bar. The proper role of young children's lawyers should simply be to enforce their clients' rights. Those rights derive from substantive law. For this reason, we should be encouraging lawyers to study the substantive law that de fines the rights of children and instructing lawyers to enforce those rights assiduously. 6 0 As I noted at the beginnin g of this Part, it turns out that the recommendations Peters makes to lawyers about what presump-60. See Guggenheim, A Pa radigm fo r Determining the Role of Counsel fo r Children, supra note 53, at 1420-21.
tions they should be making and what outcomes they should be seeking are consistent with current law and policy. For example, lawyers who carefully follow Peters's advice when representing chil dren too young to set the obj ectives in their cases can be expected to fight aggressively to avoid the trauma of removing children from their families. Indeed, they will insist that removal be limited to compelling reasons of safety.61 When removal is required to pro tect a child from serious harm, the child's lawyer will insist that (a) the child be placed in the least restrictive, most family-like setting close to the child's community (ideally in a relative's home )62 and (b) that regular, frequent visitation be provided for the child and his or her parents and other imp ortant figures in the child's life.63 These lawyers will also pay careful attention to the development of the case plan so that everyone has an early, clear idea of the obsta cles to returning the child to his or her family.64 They will also make certain that the parents be provided with assistance to help them regain their children's custody promptly;65 and when children have been living away from their parents for a significant period of time, that serious consideration be given to formally recognizing the now developed parent-child relationship that has resulted from the out-of-home placement.66
But these principles will sound thoroughly familiar to readers who know the substantive law of child protection and foster 620-629e, 670-679a (1994) . Under this Act, Congress mandated that states receiving federal money must comply with specifications designed to prevent unneces sary separation of children from their parents, to assure a careful monitoring of children who are separated, and to provide an infusion of services into the family to speed the ultimate return of children to their parents. Under current law, whenever a state removes a child from the custody of his or her parent, the state must develop an individualized case plan, 42 U.S.C. § 671(a)(16) (1994), which is required to provide for the child's placement "in the least restrictive (most family like) and most appropriate setting available and in close proxim ity to the parents' home, consistent with the best interest and special needs of the child," 42 U.S.C. § 675(5)(A) (1994) . To implement these principles and reduce the dangers to children associated with a child's separation from loved ones, a foster care placement based upon extended family relationships is preferable to a placement outside the family. [Vol. 97:1488 poses in language quite consistent with Peters's view of what is best for children. 68
To the extent that Peters's views about what is best for children reflects substantive law -and they do to a remarkable extentshe is on the firmest possible ground for arguing what lawyers for children should be trying to achieve on behalf of their young clients. But lawyers should be acting for reasons radically different from those proposed by Peters. The lawyers' role should not be justified because current social science theory supports it or because a par ticular scholar is persuaded of its correctness. Instead, their role is to behave in a particular manner because the legislature or courts have decided that these principles are correct. Though the lawyers' role is not immutable, its changeability depends not on members of the practicing bar changing their minds, nor on scholars changing theirs, but on lawmakers changing theirs. That is how it should be.
C ONCLUSION
Part of Peters's book is written to the wrong audience and says the wrong things to the audience of practicing lawyers. When Peters attempts to blend competing child developmental theories, the audience she should be addressing is policymakers. This under taking allows her to make an extremely valuable contribution to our understanding of the needs of children. But other scholars making similar contributions do not conceive of their work as being directed to lawyers for children. 6 9 Instead, the principal audience is judges, legislators, policymakers, and other scholars who are writing about what children need to thrive. But Peters's audience, at least as I understand it, is primarily meant to be lawyers who will be representing children. These lawyers ought not be encouraged to become policymakers when representing children, or even to think 68. New Yo rk's statute declares that: (i) it is desirable for children to grow up with a normal family life in a permanent home and that such circumstance offers the best opportunity for children to develop and thrive;
(ii) it is generally desirable for the child to remain with or be returned to the natural parent because the child's need for a normal family life will usually best be met in the natural home, and that parents are entitled to bring up their own children unless the best interests of the child would be thereby endangered; (iii) the state's first obligation is to help the family with services to prevent its break-up or to reunite it if the child has already left home . 69. The works of prominent theorists such as Joseph Goldstein and Peggy Davis, for ex ample, are not aimed at how lawyers should act when representing children, but rather at the principles upon which trial judges should decide cases, appellate judges should make law, or legislators should enact law. Obviously, scholars such as Goldstein and Davis recognize that their work ultimately will impact the things lawyers representing children should do. But their goals are to influence the substantive rules by which cases are decided. Once that has been accomplished, these scholars would expect lawyers representing children to conform their behavior to the law.
in terms of liberating themselves to answer weighty questions such as what substantive rules best serve their client's needs.
All law about child custody, including even child protection, must be grounded in theory. This theory is not immutable -far from it. When the law changes in accordance with these theories, there is a full and fair opportunity to challenge the theories and amend them over time. But when we allow -and even encourage -private members of the bar to advocate on behalf of a young child in accordance with a child developmental theory that has not been incorporated into law, two serious problems arise. First, child advocates will be free to disagree about which theory to endorse. This will create chaos in differential representation. Second, child advocates will in effect have become private lawmakers. This may not appear to be much of a problem at first glance. Advancing the law in a progressive direction is a good to be supported. But let's look at this phenomenon slightly differently. Instead of calling this "advancing" the law, we might more accurately call it undermining the law (much as a civil disobedient does).
Children's advocates who want the substantive law to change should not try to persuade lawyers of such a need. Even if success ful in the short run, their contribution to the subject of what lawyers should do will not survive the next wave of social science theory, unless their arguments move from the relatively obscure world of principles on which lawyers for children ought to operate, to the highly visible one of principles on which judges are to decide cases. In other words, Peters should be telling lawyers not what good the ory is, but what good practice is. Good practice for lawyers is not to take the law into their own hands, nor to figure out for themselves which competing child developmental theory is correct. It should be only to determine what the law says is a child's right.
None of this is to say that the readers of Peters's book should refrain from f o llowing carefully Peters's brilliant advice about how to be strategic advocates for their clients. I, for one, would be ex tremely pleased if lawyers representing children became faithful ad herents to Peters's prescriptions for practice. My disagreement is solely over how Peters comes to her conclusions. I only hope law yers pay more attention to what Peters says about what they should be doing on behalf of their clients and less attention to the reason ing that leads Peters to her conclusions.
